PT 97-48
Tax Type: PROPERTY TAX
Issue: Charitable Ownership/Use

STATE OF ILLINOIS
DEPARTMENT OF REVENUE
OFFICE OF ADMINISTRATIVE HEARINGS
CHICAGO, ILLINOIS

KMG CULTURAL
DANCE PROGRAM Docket No: 93-16-713
APPLICANT

V. Real Estate Exemption

for Part of 1993 Tax Year

DEPARTMENT OF REVENUE
STATE OF ILLINOIS

P.1.N.S: 21-31-420-006
21-31-420-007

Alan 1. Marcus,
Administrative Law Judge

o \o/ o/ o/ o/ o/ o/ o\ o/

RECOMMENDATION FOR DISPOSITION

SYNOPSIS: This proceeding raises three issues: first, whether real estate
identified by Cook County Parcel |ndex Nunbers 21-31-420-006 and 21-31-420-007
(hereinafter the "subject parcel” or the "subject property") was owned by the KMG
Cul tural Dance Program (hereinafter "KM3' or the "applicant”) during any part of
the 1993 assessnent year; second, whether KM5 qualifies as an "institution of
public charity" within the neaning of 35 ILCS 205/19.7;* and third, whether the
subj ect parcel satisfies the ownership and use requirenents set forth in Section

205/19.7. In relevant part, that provision exenpts the following fromreal estate

t axati on:
All  property of institutions of public charity, al
property  of benefi cent and charitable organizations,
L In People ex rel Bracher v. Salvation Arny, 305 Ill. 545 (1922), the
[I'linois Suprenme Court held that the issue of property tax exenption wll depend

on the statutory provisions in force at the tinme for which the exenption is
claimed. This applicant seeks exenption from 1993 real estate taxes. Therefore,
the applicable statutory provisions are those contained in the Revenue Act of
1939 (35 ILCS 205/1 et seq).



whet her incorporated in this or any other state of the
United States ... when such property is actually and
exclusively used for such charitable or beneficent purposes
and not |eased or otherwise used with a view to profit

o[ ]

The controversy arises as follows:

On January 6, 1994, KMG filed a Real Estate Exenption Conplaint with the
Cook County Board of (Tax) Appeals (hereinafter the "Board"). Sai d conpl ai nt
all eged that the subject property was exenpt fromreal estate taxation under the
t hen-exi sting version of Section 205/19.7. (Dept Goup Ex. No. 1, Docunent A).?

The Board reviewed applicant's conplaint and recommended to the Illinois
Departnent of Revenue (hereinafter the "Departnent”) that the requested exenption

be deni ed. Dept. Goup Ex. No. 1, Doc. B. On Cctober 19, 1995, the Departnent

2, Dept. Goup Ex. No. 1, which is the only source of docunentary
evidence in the present record, consists of the follow ng: The Departnent's
Determ nati on dated Cctober 19, 1995; the Application for Property Tax Exenption,
received by the Illinois Departnent of Revenue on April 5, 1994; the Real Estate
Exenption Conplaint filed with the Cook County Board of (Tax) Appeals on January
6, 1994; an Affidavit of Use dated January 6, 1994; a contract for deed dated
August 31, 1993; a rider and addendum to the aforenentioned contract; a closing
statement dated August 31, 1993; applicant's by-laws; a fund owner form
pertaining to insurance on the subject property; real estate tax bills; a letter,
dated February 22, 1988, under the signature of WS. Wnterode, District Director

of the Internal Revenue Service; and a certificate, issued by the Illinois
Departnent of Revenue on Cctober 4, 1991, finding the applicant to be exenpt from
Use and rel ated sales taxes in the State of Illinois.

Al'l of the aforenentioned exhibits have been included in the group exhibit.
However, each individual docunent was not separately marked as a conponent part
of same. Thus, in order to clarify any confusion that may result fromreferring
to the group exhibit as an indivisible whole, its docunents are hereby renaned as
follows: Dept. Goup Ex. No.1, Document (hereinafter "Doc.") Ais the Real Estate
Exenption Conplaint; Dept. Goup Ex. No. 1, Doc. B is the Application for
Property Tax Exenption; Dept. Goup Ex. No. 1, Doc. C is the Departnent's
Determ nation dated OCctober 19, 1995; Dept. Goup Ex. No. 1, Doc. D is the
Affidavit of Use; Dept. Goup Ex. No. 1, Doc. E is the Contract for Deed; Dept .
Goup Ex. No. 1, Doc. F is the Rider to the aforenentioned Contract; Dept. Ex.
No. 1, Doc. G is the Addendum to the Contract for Deed; Dept. Goup Ex. No. 1,
Doc. His the closing statenment; Dept. Goup Ex. No. 1, Doc. | is the Fund Oaner
Form Dept. Goup Ex. No. 1, Doc. J is applicant's Certificate of Incorporation;
Dept. Goup Ex. No. 1, Doc. Kis applicant's by-laws; Dept. Goup Ex. No. 1, Doc.
Lis the letter fromthe Internal Revenue Service dated February 22, 1988; Dept .
Goup Ex. No. 1, Doc. M is the certificate exenpting applicant from Use and
related sales taxes in the State of Illinois; and Dept. Goup Ex. No. 1, Doc. N
are the tax bills.



accepted this recomendation by issuing a certificate finding that the subject
parcel was not in exenpt use. (Dept. Goup Ex. No. 1, Doc. Q)

Applicant later filed a tinely appeal to the Departnent's denial and
thereafter presented evidence at a formal administrative hearing that took place
on July 31, 1996. Fol | owi ng subm ssion of all evidence and a careful review of
the record, it is recommended that the subject parcel not be exenpt from 1993

real estate taxes.

FINDINGS OF FACT:

1. The Departnent's jurisdiction over this matter and its position
therein are established by the admission into evidence of Dept. Goup Ex. No. 1
Docs. A, B and C.

2. The subject parcel is located at 8521 - 23 South Commercial Avenue,
Chicago, IL 60617. The entire |lot measures 50 x 120 square feet and is inproved
with a 6,000 square foot building. Dept. Goup. Ex. No. 1, Doc. C

3. The building consists of a large lower level (or first floor) which
features an auditorium and a snaller second floor that contains an office and two
storage areas. Id.

4. Applicant entered into a contract for deed, in which it agreed to
purchase the subject parcel for $88,000.00, on August 31, 1993. Said contract,

and the rider attached thereto, provided inter alia that:

A.  Applicant would pay $1,000.00 as earnest noney to be
applied to the purchase price;

B. KMG would pay an additional $13,000.00 toward the
purchase price at the tinme of closing;

C. The remai ni ng bal ance on t he pur chase price
($74,000.00) was to be paid in equal nmonthly installnments
of $728.71 plus yearly interest at the rate of 8.5%

D. Applicant was liable for a pro-rated share of the 1993
real estate taxes;

E. KMG was also liable for 100% of the real estate taxes
| evied i n subsequent assessnent years.



Dept. Goup Ex. No. 1, Docs F and G

5. Applicant closed on the subject property August 31, 1993. Dept. G oup
Ex. No. 1, Doc. H, Tr. p. 12.

6. KMG was incorporated under the General Not For Profit Corporation Act
of Illinois on Novenber 20, 1985. Its by-laws indicate that "[t]he purposes for
which the corporation is organized shall be limted exclusively to charitable,
l[iterary or educational purposes within the neaning of Section 501(c)(3) of the
Internal Revenue Code ... [or any successor provision thereto]." Dept.Goup Ex.
No. 1, Doc. J, K

7. Applicant's by-laws also indicate, 1inter alia, that its specific

cor porate purposes include the follow ng:

A Receiving and admnistering funds exclusively for
charitable, literary or educational purposes;

B. Oganizing, sponsoring and presenting prograns for
featuring [sic] dance and other cultural arts;

C. Organizing and operating education prograns and cl asses
to teach young people, regardless of their race, dance and
other cultural arts;

D To meke contributions from its funds to other
cor porati ons, trusts, funds, f oundat i ons or ot her
organi zations that qualify as exenpt organizations under
Section 501(c)(3) of the Internal Revenue Code of 1954 or
any successor provision thereto;

E. To provide for a waiver or reduction of any entrance

fee or other tuition cost for an individual seeking to join

an offered educational class [sic] or social program based

upon the individual's ability to pay.
Dept. Goup Ex. No. 1, Doc. K

7. The Internal Revenue Service determned that KMG was exenpt from

federal inconme tax on February 22, 1988. This determ nation of exenpt status was
granted pursuant Section 501(c)(3) of the Internal Revenue Code and based on the

Service's conclusion that applicant qualified as an organization described in

Section 509(a)(2) of that statute. Dept. Goup Ex. No. 1, Doc. L.



8. On Cctober 4, 1991, the Departnment determined that applicant was
"organi zed and operated exclusively for <charitable purposes,” and therefore
exenpt from Use and related sales taxes in the State of Illinois. Dept. G oup
Ex. No. 1, Doc. M

9. Applicant uses the subject property to offer performng arts classes.
Most of the classes, which include ballet, tap dance, jazz dance and tunbling,
are held on Saturday. However, applicant also offers a |limted nunber of classes
on Tuesday ni ghts and runs sone rehearsals on Thursdays. Tr. p. 8.

10. Applicant charges each student a tuition fee of $35.00 per nonth. It
averages approximately 65 to 75 students per year and derives nost of its incone
fromtuition charges. Tr. pp. 9, 10, 12.

CONCLUSIONS OF LAW:

On examnation of the record established this applicant has not
denmonstrated, by the presentation of testimony or through exhibits or argunent,
evi dence sufficient to warrant exenpting the subject parcel from 1993 real estate
t axes. Accordingly, under the reasoning given below, the Departnent's
determ nation that said parcel does not satisfy the requirenents set forth in 35
ILCS 205/19.7 should be affirmed. In support thereof, | nake the follow ng
concl usi ons:

Article I X, Section 6 of the Illinois Constitution of 1970 provides as

foll ows:

The Ceneral Assenbly by law may exenpt from taxation only
the property of the State, units of |ocal governnent and
school districts and property used exclusively for
agricultural and horticultural societies, and for school,
religious, cenmetery and charitabl e purposes.

The power of the General Assenbly granted by the Illinois Constitution
operates as a limt on the power of the General Assenbly to exenpt property from
t axati on. The Ceneral Assenbly may not broaden or enlarge the tax exenptions
permtted by the Constitution or grant exenptions other than those authorized by

the Constitution. Board of Certified Safety Professionals, Inc. v. Johnson, 112




I11.2d 542 (1986). Furthernore, Article |IX Section 6 is not a self-executing
provision. Rather, it nerely grants authority to the General Assenmbly to confer

tax exenptions within the [imtations inposed by the Constitution. Locust G ove

Cenmetery Association of Philo, Illinois v. Rose, 16 11l.2d 132 (1959). Moreover,

the General Assenbly is not constitutionally required to exenpt any property from
taxation and may place restrictions or limtations on those exenptions it chooses

to grant. Village of OGak Park v. Rosewell, 115 IlI. App.3d 497 (1st Dist. 1983).

Pursuant to its Constitutional nandate, the General Assenbly enacted the
Revenue Act of 1939, 35 ILCS 205/1 et seq. The provisions of that statute which
govern disposition of the present matter are found in 35 ILCS 205/19.7. In

rel evant part, that provision states as foll ows:

Al  property of institutions of public charity, all
property  of benef i cent and charitable organizations,
whet her incorporated in this or any other state of the
United States [is exenpt from real estate taxation]

when such property is actually and exclusively used for
such charitable or beneficent purposes and not |eased or
otherwi se used with a viewto profit ...[.]

Here, the appropriate exenption pertains to "institutions of public

charity."?

Illinois courts have long refused to apply this exenption absent
suitable evidence that the property in question is owed by an "institution of
public charity" and "exclusively used" for purposes which qualify as "charitable"

within the neaning of Illinois |aw Met hodist O d People's Hone v. Korzen, 39

I11.2d 149, 156 (1968). (hereinafter "Korzen").
Wth respect to the ownership issue, | take admnistrative notice of the

holding in Christian Action Mnistries v. Departnent of Local Governnent Affairs,

56 I1l. App.3d 102 (1st Dist. 1977), (hereinafter "CAM). There, appellant's

3, The transcript contains nmany references to "classes" and other
educational activity. However, applicant limted its presentation and evidence
to the charitable issue. It also did not submt any curriculum establishing that
it is a "school” within the neaning of 35 ILCS 205/19.1. Thus, | shall deem

that issue waived and Iimt the scope of this Recommendation to the charitable
exenption.



contract for deed required that it produce a si zeabl e down paynent, make
substantial nonthly paynents and incur liability for property taxes. The court
found that these requirenents vested appellant with "a substantial nonetary
interest in the property" and therefore expressly rejected the Departnent's
contention that the applicable version of Section 19.7* contained an "explicit
statutory requirenment of title ownership.” CAM at 105.

This applicant's contract for deed obligates it to assune fiscal
responsibilities that, (except for the exact nonetary amount involved), are
identical to those of the appellant in CAM Accordingly, | conclude that this
contract vested applicant with ownership of the subject parcel as of August 31,
1993. However, for the followi ng reasons, | further conclude that applicant has
failed to prove that it is an "institution of public charity" within the neaning
of Section 205/19.7 and that it wused the subject parcel for exenpt purposes
during the 34% of 1993 which fell subsequent to the date on which applicant
acquired its ownership interest.

In Korzen, supra, the Illinois Supreme Court established the now well-
settled guidelines for determning "charitable" status under Section 205/19.7 and
its predecessor provisions. These standards begin with the follow ng definition
of "charity,” which the court wused to analyze whether appellant's senior

citizen's home was exenpt from property taxes under the Revenue Act of 1939:

a charity is a gift to be applied consistently wth
existing laws, for the benefit of an indefinite nunber of
persons, persuading them to an educational or religious
conviction, for their general welfare - or in some way
reduci ng the burdens of governnent.

39 Ill.2d at 157 (citing Crerar v. Wllians, 145 Il1l. 625 (1893)).

The Korzen court al so observed that the following "distinctive
characteristics" are common to all charitable institutions:

1) t hey have no capital stock or sharehol ders;

4, CAM was deci ded under the exenption provisions contained in IlIl. Rev.
Stat. 1975, ch. 120, par. 500.7.



2) they earn no profits or dividends, but rather, derive their funds
mainly from public and private charity and hold such funds in trust for the
obj ects and purposes expressed in their charters;

3) t hey di spense charity to all who need and apply for it;

4) they do not provide gain or profit in a private sense to any person
connected with it; and,

5) they do not appear to place obstacles of any character in the way of
those who need and would avail thenselves of the charitable benefits it
di spenses.

Id.

This applicant's primary obstacle to exenption under the above criteria is
| ack of proof. For exanple, it did not submt any financial statenents
establishing the sources of its revenues or its expenditures. VWil e such
statenents are not required, it is difficult for ne to determine if applicant in
fact satisfies the second criteria articulated in Korzen w thout them

Despite this, it bears noting that applicant's sole wtness, Rasheda
Gaither, testified that nost of KMG s revenue conmes from the tuition it charges
its students. (Tr. p. 10). Gven that this revenue is generated from arnis
| engt h busi ness transactions rather than sources specified in Korzen, it does not
appear that applicant's financial structure conforns to that of an "institution
of public charity.™

Notwi t hstanding the above, | would note that M. Gaither's testinmony is
marred by a series of conclusory statenments which, in and of thenselves, do not
establish charitable status or exenpt use. For instance, Ms. Gaither testified
that "the property in question is used by a charitable organization that is based
on providing and exposing children to the performng arts.” (Tr. p. 5).

This statenment could be taken to establish that applicant's purpose
satisfies the above-stated definition of "charity.”" However, such purpose is but

one elenent of a nore conplex and nulti-faceted burden of proof that applicant



must sustain. Moreover, Ms. Gaither's statenent assunes that applicant in fact
qualifies as an "institution of public charity" and in fact uses the subject
parcel for exenpt purposes. These facts, which nust be proven by clear and
convincing evidence establishing conformty wth the above criteria, are
necessary conponents of applicant's burden of proof. Therefore, applicant's
attenpt to establish themthrough Ms. Gaither's conclusory testinony fails.

Ms. Gaither further testified that applicant sponsors children and awards
schol ar shi ps. (Tr. p. 6 - 7). This testinony could establish that applicant
"di spense[s] charity to all who need and apply for it" as required by Korzen.
Neverthel ess, this testinobny is conclusory in the sense that it does not indicate

how many, if any, students applicant actually sponsored in 1993 or the exact

nunber of scholarships it awarded during that year. Absent such evidence, or
corroborating financial statenments, | am unable to discern the exact extent of
applicant's charitable use. Thus, while scholarships and the |ike mght have

made it possible for some students to attend KMG the conclusory nature of

applicant's evidence bars nme from finding that the subject parcel was in fact

1] n

actual |y and exclusively® used for ... charitable or beneficent purposes ...
during 1993.°

Through her testinony, M. Gaither also attenpted to establish that
applicant's program renoved a burden fromthe State by providing children with a
safe alternative to drugs, gangs and other social ills. (Tr. pp. 7 - 8). She

further testified that applicant sponsors and trains children who are wards of

5, In making this conclusion, it nust be renenbered that the word
"exclusively," when used in Section 205/19.7 and other tax exenption statutes,
means "the primary purpose for which property is used and not any secondary or

i ncidental purpose.” Pontiac Lodge No. 294, A F. and A M v. Departnent of
Revenue, 243 111. App.3d 186 (4th D st. 1993).

®, For specific information as to how lack of appropriate fee
arrangenents can defeat charitable status, see, Small v. Pangle, 60 Ill. 2d 510,
518 (1975); Du Page County Board of Review v. Joint Conmi ssion on Accreditation
of Healthcare Organizations, 274 I1l. App. 3d 461, 471 (2nd Dist. 1995).




the State. However, she did not produce any contracts or other evidence
establishing what relationship, if any, applicant has with the State or the terns
(financial and otherw se) under which KMS provides such training. Wthout this
evidence, | can not determne how many wards applicant trains or, nore
inmportantly, if it undertakes sanme pursuant to contractual obligation or its own
el ection.

Assum ng, arguendo, that applicant's evidence established the fornmer, KMG
would (in essence) be arguing that it relieves the State of a burden merely by
doing business with the State of 1llinois. Qur courts have recognized the
necessity for avoiding such a situation by requiring that applicant's activities
benefit the general public as a whole rather than a limted class of persons,
such as the one that mght benefit from any contract applicant may have had with
the State.’ Thus, it does not appear that KMG coul d have satisfied the "public
benefit" requirenent even if it had established that it had a contractual
obligation to train wards of the State.

If applicant's evidence established that it provided such training at its
own election, KMz would still be required to prove how many wards obtained
training via its sponsorshinp. The present record does not contain that
informati on or otherw se indicates how many wards applicant trained vis-a-vis its
students that paid full tuition. In the absence of this information, the
precedi ng anal ysis denonstrates that applicant has failed to sustain yet another
aspect of its burden of proof. Thus, while applicant's efforts are certainly

| audabl e and worthwhile, KM5 has not proven that they qualify as "charitable"

within the meaning of Illinois |aw
7. For additional analysis of the public benefit requirement and its
underlying rationale, see, People ex. rel. Brenza v. Turnverein Lincolon, 8

I11.2d 188, 202-203 (1956); Yale Cub of Chicago v. Departnent of Revenue, 214
I11. App.3d 468 (1st Dist. 1991); DuPage County Board of Review v. Joint
Comm ssion on Accreditation of Healthcare Organi zations, 274 I11. App.3d 461 (2nd
Dist. 1995). For further analysis as to how this and other requirenments are used
to determne charitable status (or |ack thereof), see, Korzen, supra.
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Nei t her applicant's organizational docunments nor its exenptions from other
non-rel ated taxes alter the preceding concl usions. Its exenptions from federal
incone and State use taxes, in and of thenselves or in conbination with other
factors, do not westablish the requisite exenpt use. Thus, they are not
di spositive of the present inquiry, which is whether the subject parcel is
entitled to exenption from 1993 real estate taxes under Section 205/19.7. People

ex rel County Collector v. Hopedal e Medi cal Foundation, 46 II1.2d 450 (1970).

Furthernore, applicant's exenption from federal incone tax establishes only
that KM is an exenpt organization for purposes of the relevant Sections of the
I nternal Revenue Code. However, these Sections neither preenpt Section 205/19.7
nor cure any of the aforenentioned evidentiary deficiencies. As such, they do
not establish that KM qualifies as an "institution of public charity" within the
meaning of Section 205/19.7 or that it wused the subject parcel for exenpt
pur poses during 1993.

Wth respect to applicant's organizational docunments, | take adm nistrative
notice of the well-settled principle that "statenents of the agents of an
institution and the wording of its governing docunents evidencing an intention to
[engage in exclusively charitable activity] do not relieve such an institution of
the burden of proving that ... [it] actually and factually [engages in such

activity]." Morton Tenple Association v. Departnent of Revenue, 158 IIll. App. 3d

794, 796 (3rd Dist. 1987). Therefore, "it is necessary to analyze the activities
of the [applicant] in order to determ ne whether it is a charitable organization
as it purports to be inits charter.” Id.

Much of the preceding analysis has focused on multiple failures of proof,
the totality of which cause ne to conclude that the subject parcel should not be
exenpt from 1993 real estate taxes. The foregoing principles do not cure these
failures of proof. Nor do they alleviate the need for affirmative evidence of
applicant's actual operations and exenpt use. For these reasons, and because

inability to afford property tax increases (Tr. p. 13) does not constitute
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legally sufficient grounds for granting an exenption, the Departnment's decision
denyi ng same shoul d be affirned.

WHEREFORE, for all the above-stated reasons, it is ny recommendation that
Cook County Parcel Index Nunbers 21-31-420-006 and 21-31-420-007 not be exenpt

fromreal estate taxes for the 1993 assessnent year.

Dat e Alan |. Marcus,
Adm ni strative Law Judge
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